
N O T E S  O N

DEBTOR/CREDITOR
R E L A T I O N S

Prepared by James C. Olson, Attorney and Counselor at Law

One Corporate Center   Suite 400   10451 Mill Run Circle   Owings Mills, MD 21117   410-356-8852    Fax 443-501-2636   jolson@jamesolsonattorney.com 

 January 2019 
 
 Bank Defeated by Late Filing 
 Bank refinanced a mortgage.  The loan closed on 
August 26, 2016.  Bank recorded its mortgage on October 
17, 2016 – 52 days later.  Borrowers filed a Chapter 7 
bankruptcy case on January 13, 2017 – 88 days after 
recording.  The Chapter 7 trustee sued Bank to strip its 
mortgage from the property as a preferential transfer. 
 In order to succeed, the trustee had to show that the 
mortgage was a transfer, less than 90 days before 
commencement of the bankruptcy case, of property of the 
borrower on account of a pre-existing debt.  Bank tried to 
argue that the transfer represented by its mortgage lien took 
place on August 26 (more than 90 days prior to the 
bankruptcy) when the borrower signed the mortgage; but, 
the bankruptcy statute states that such a transfer is deemed to 
take place when the parties sign only if it is properly 
recorded within 30 days after signing.  If the recording is 
more than 30 days from signing, the transfer is deemed to 
take place on the date of recording.   
 Bank lost its mortgage lien. 
USAA Federal Sav. v. Hope, 589 B.R. 914 (M.D. Ga. 2018). 
 

Tax Claim Trumps Entireties Exemption 
 Property held jointly by a married couple is held in 
“tenancy by the entireties”. The bankruptcy statute exempts 
property held in tenancy by the entireties from claims of a 
creditor, unless nonbankruptcy law permits the creditor to 
satisfy a judgment from such property.  Under Maryland 
law, a creditor of only one spouse may not recover at all 
from entireties property. 
 However, under federal law, the IRS may recover a 
claim against only one spouse from that spouse’s one half 
interest in the entireties property.  Where such a tax claim 
exists against one spouse, the delinquent taxpayer cannot 

claim the entireties exemption in bankruptcy.  The 
bankruptcy trustee may sell the property in order to pay the 
IRS claim. 
 In re Browne, 2018 Bankr. LEXIS 3892 (Bankr. D. Md. 
2018). 
 

Claim Follows Embezzled Funds 
 Bruce Cole was CEO of Mamtek.  He embezzled 
$904,167 from the company, $240,000 of which he used to 
cure a mortgage default on his Beverly Hills home.  
Subsequently, creditors of Mamtek commenced an 
involuntary Chapter 7 case against the company.   
 The Chapter 7 trustee sought to recover a portion of the 
embezzled funds from the proceeds of the sale of the Coles’ 
home.  The Coles defended by claiming a California 
homestead exemption, which protects the owner’s equity in 
the home from claims of creditors.  The bankruptcy court 
responded by imposing an equitable lien on the proceeds of 
the sale in the amount of the funds used to pay the mortgage.  
This lien was superior to the homestead exemption and 
allowed the trustee to recover from the sale proceeds. 
Strauss v. Cole (In re Mamtek US), 588 B.R. 72 (Bankr. 
W.D. Mo. 2018). 

¡            ¡            ¡ 
 This newsletter is intended to inform its readers of 
developments in the area of debtor/creditor relations.  It is 
not legal advice or a legal opinion regarding any specific 
matter.  You should consult a lawyer regarding any 
questions relating to your particular situation.  Congress 
has required bankruptcy attorneys to state:  “I am a debt 
relief agency.  I help people file for bankruptcy relief under 
the Bankruptcy Code.”  11 U.S.C. § 528.  If you wish to 
receive Notes on Debtor/Creditor Relations by email, go to 
www.jamesolsonattorney.com/newsletter.html and click on 
the link at the word “here”. 


