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Family Trust Sidesteps Discharge 
 Harry Lunt set up a trust for his children, Philip, Elaine 
and Steven, in 1978.  In 1985, the trust sold a farmhouse to 
Philip.  Philip paid partly in cash and signed a note to the 
trust for the balance of $33,000.  In 1988, Philip filed a 
Chapter 7 bankruptcy and received a discharge of his debts.  
Philip made no further payments on the note.   
 In 2009, Philip wrote to the trustee complaining that his 
brother and sister were getting preferential treatment from 
the trust.  The trustee responded that, with accrued interest, 
Philip owed the family trust $112,000 on the note.  The 
trustee then proceeded to apply the distributions that Philip 
would otherwise have received from the trust to pay down 
the obligation of the note. 
 Philip sued the trust, arguing that the application of his 
distribution to pay the discharged note violated the 
bankruptcy discharge injunction.  The bankruptcy court 
disagreed, invoking the doctrine of “recoupment” as an 
exception to the discharge injunction. The court reasoned 
that because both obligations arose out of a single 
transaction, it would be inequitable for Philip to enjoy the 
benefits (his distribution from the trust) without also meeting 
his obligations (on the note) to the trust. 
Lunt v. Peoples Bank (In re Lunt), 500 B.R. 9 (D. Kan. 
2013). 
 

 “New Value” Does Double Duty 
 The bankruptcy statute permits recovery of a payment 
made by a debtor to a creditor within 90 days prior to the 
bankruptcy as a preference.  The creditor can defeat the 
preference recovery, if after it received payment from the 
debtor, the creditor provided new value (such as new 
services) to the debtor, for which the creditor was not paid.   
 A federal appeals court ruled last year that invoices 
unpaid as of the bankruptcy filing date may provide new 
value sufficient to defeat a preference claim, even where 

those invoices were subsequently paid pursuant to a 
bankruptcy court order.  The court reasoned that allowing a 
preference recovery in this situation would undermine a 
bankruptcy judge’s ability to ensure cooperation of critical 
vendors by permitting post-bankruptcy payment of their 
invoices.  It would be unfair and ineffective to allow 
payment of the creditor at the beginning of the case, while 
leaving open the option to recover the money later by 
eliminating the creditor’s preference defense. 
Friedman’s Liquidating Trust v. Roth Staffing Cos. (In re 
Friedman’s, Inc.), 738 F.3d 547 (3d Cir. 2013). 
 

Ponzi Profits Disgorged 
 The Employee Retirement Income Security Act 
(“ERISA”) contains an anti-alienation provision that protects 
qualified pension plans from creditors attempting to collect 
from employees’ retirement assets.  However, a New 
Mexico federal judge recently ruled that ERISA’s anti-
alienation provision does not protect a pension plan from a 
bankruptcy trustee’s suit to recover payments to the pension 
plan from a Ponzi scheme as a fraudulent transfer. 
Wagner v. Galbreth, 500 B.R. 42 (D.N.M. 2013). 

!            !            ! 
 This newsletter is intended to inform its readers of 
developments in the area of debtor/creditor relations.  It is 
not legal advice or a legal opinion regarding any specific 
matter.  You should consult a lawyer regarding any 
questions relating to your particular situation.  Congress 
has required bankruptcy attorneys to state:  “I am a debt 
relief agency.  I help people file for bankruptcy relief under 
the Bankruptcy Code.”  11 U.S.C. § 528.  If you wish to 
receive Notes on Debtor/Creditor Relations by email, go to 
www.jamesolsonattorney.com/newsletter.html and click on 
the link at the word “here”. 


